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"One view focuses on the harm to the opposing
party by having inconsistent positions adopted
against it. [...] This observation has a solid
foundation in traditional principles of estoppel
doctrine. It follows from this view that judicial
estoppel is triggered when a litigant wins the first
time and then tries to win a second time against the
same adversary by contradicting itself. Few fact
patterns fall within this strict view of the doctrine.
Other courts, while recognizing the basic estoppel
concept of detrimental reliance, view the
inconsistency as harming the court and judicial
system rather than the litigant. [...] Some
commentators have even argued that limiting the
doctrine to litigation between the same parties
renders the two doctrines redundant. More courts
apply this broader view than the narrow one
previously described".
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"The offense is not taking inconsistent positions so
much as it is winning, twice, on the basis of
incompatible positions".
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