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“Israel has now offered a comprehensive new proposal. It’s a roadmap to
an enduring ceasefire and the release of all hostages. [...]. The first phase
would last for six weeks. Here’s what it would include: a full and complete
ceasefire; a withdrawal of Israeli forces from all populated areas of Gaza;
a release of a number of hostages, including women, the elderly, the
wounded, in exchange for the release of hundreds of Palestinian prisoners.
[...] Palestinian civilians would return to their homes and neighborhoods
in all areas of Gaza, including in the north. Humanitarian assistance would
surge with 600 trucks carrying aid into Gaza every single day. [...] During
the six weeks of phase one, Israel and Hamas would negotiate the necessary
arrangements fo get to phase two, which is a permanent end to hostilities.
[...] There are a number of details to negotiate to move from phase one to
phase two. Israel will want to make sure its interests are protected. But the
proposal says if the negotiations take longer than six weeks for phase one,
the ceasefire will still continue as long as negotiations continue.

(In] phase two, there would be an exchange for the release of all remaining
living hostages, including male soldiers; Israeli forces would withdraw
from Gaza; and as long as Hamas lives up to its commitments, a temporary
ceasefire would become, in the words of the Israeli proposal, ‘the cessation
of hostilities permanently’, Finally, in phase three, a major reconstruction
plan for Gaza would commence,

The people of Israel should know they can make this offer without any
further risk to their own security because they’ve devastated Hamas forces
over the past eight months. At this point, Hamas no longer is capable of
carrying out another October 7th, which is one of the Israelis’ main
objectives in this war and, quite frankly, a righteous one.

I know there are those in Israel who will not agree with this plan and will
call for the war to continue indefinitely. Some — some are even in the
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government coalition. And they’ve made it clear: They want to occupy
Gaza, they want to keep fighting for years, and the hosiages are not a
priority to them. Well, I’ve urged the leadership in Israel to stand behind
this deal, despite whatever pressure comes.

We can’t lose this moment. Indefinite war in pursuit of an unidentified
notion of ‘total victory’ will only bring down Israel in Gaza, draining the
economic, military, and human resources, and furthering Israel’s isolation
in the world. That will not bring hostages home, {...]
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n'1J OCTOBER7

| JUSTICE WITHOUT
UI BORDERS LTD.
ATT. YAEL VIAS GVIRSMAN

!
Submission following UN Special Rapporteur, Dr. Alice Edwards’ (‘the SR) Call
Hostage-Taking as Torture: OCTOBER 7 JUSTICE WITHOUT BORDERS direct
representation of victims of Hamas and to attacks
i
Introduction %
h |

October 7 Justice is an indépendcm legal entity representing victims of atrocities committed
by Hamas and their agccomplices. Guided by the Nuremberg Trials legacy, we provide pro bono,
victim-centered legal representation in criminal, civil, international and domestic proceedings
before courts, authorities, and different accountability mechanisms, including in France,
Germany, directly af the International Criminal Court (ICC), the US, Israel and more. To bridge
between internationally recognized victim rights to TRUTH, JUSTICE, REPARATIONS and
Non-REPETITION(“The .l:nim Principles’) and the unmatched legal action we lead, we also
COLLECT and PRESERVE EVIDENCE directly from persons we represent, build Strategic
Partnerships with glrassmnf NGOs and international experts, are at the availability of local
authorities to enhance their capacity, through training in our ficld of expertise and do Outreach

to affected victim communities. &

Victims represemed' include 345 survivors, murdered and their families, and hostages and their
families. Our expertise spans 20 years of implementing IHL, ICL, IHRL in different atrocity
settings.

The Special Rapporteur on; Torture has issued a call for input to inform a thematic report on
hostage-taking as a i'orm of torture or cruel, inhuman, or degrading treatment. We support your

action and hereby present hostage-taking and the case study, of October 7 Hamas and other

attacks. ¢
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The first part (T) focuses on the legal challenges and the need to reduce the gaps between TAC

and NIAC, hostage-taking and enforged disappearances. The second part (IT) focuses on
i torture, cruel and inhumdne treatment victims we represent have undergone and are still going

since Oct 7, 2023, the need to recognize physical and mental torture relating to hostage-taking;

hostage taking of particularly vulnerable groups, including very young children and children,
| elderly and older than 80, disabled, women and unarmed men and the fact that after such a
prolonged period of hostage-taking under acute conditions of duress, all hostages in Gaza are
now humanitarian cases. We also stress the need to recognize individual torture and victims
alongside collective torture and victims, also using dissemination technology and social-media
and the need for accountability. To preserve the safety and privdcy of our clients, and also due
to the limited space allowed under the SR’s call, we draw gerieral patterns only. We stand
readily available to the SR o provide direct testimony, or any: further information, provided
the warranted guarantees. By sharing insights and proposing ac‘iunable recommendations, we
aim to inform global approaches to addressing hostage-taking, lrinritizing victims® rights and
bridging gaps in accountability of state and non-state actors. T

As recognized internationally, torture is an integral part of Hamas and their accomplices attack
committed since October 7, 2023, the perpetrators refer to a§ the ‘Al Aksa Floods’.! This

underscores the importance;of addressing torture in hostage-taking situations.

i

# 1
1 Hostage-Taking and Enforced Disappearance as Torture in IAC or NIAC, or in

Peacetime, especially if systematic or widespread ;

Hostage-taking, as defi necjl under Common Article 3 of thr!; 1949 Geneva Conventions,
constitutes customary mtemannnal law, applies in NTAC and IAC and is recognized as a war
crime. Its components also share significant similarities with eﬁfomed disappearance, a crime
against humanity. Both cnmes cause severe suffering to vrct:ms{ jand their families, yet they are
treated differently under the 1998 ICC Rome Statute. Hostagé-taking, (Articles 8(2)(a)(viii)
and 8(2)(c)(iii) of the Roine Statute) involves seizing, derarhmg or holding one or more

persons hostage, combmed with threats to Kill, injure, or conrmue detention to compel a State,

' On 21 November 2024, the ICC Pre-trial chamber | issued an amest warrant recognizing this fact,
alongside, several fact-finding reports by international mechanisms apd!or NGOs (see for e.g. HRW, UN
COl, Special Rapportaur for Sexual Violence in Conflict March 2024 report, Physicians for Human Rights,
and maore).
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organization, or individual to act or refrain from acting as a CO?dmﬂﬂ Jor the hostages' safety

or release.?
L

Enforced disappearanct;, (Article 7(1)(i) of the Rome Statute), involves arresting, detaining,
or abducting individuals, ,l"of.fawed by a refusal to acknowledge their deprivation of freedom or
provide information about their fate or whereabouts. Contextial elements of crimes against
humanity apply. Therefore, when hostage-taking is widcsprcad:pr systematic, it is part of an
organizational policy and an attack against a civilian papulalimi, it should be recognized with

equal weight to forced enfofcement. The conduct is similar to identical.

The Inter-American Court,of Human Rights established 'ch,atI -the prolonged isolation and
coercive incommunicado detention to which the victim of enforced disappearance is subjected
represent, by themselves, forms of torture and a violation of physical, psychological and moral
integrity and is a continuous violation of human rights.3 Therefore, if enforced disappearance
is torture, so is hostage-taking. The suffering of the victims and their relatives is indistinct to
the development or not of, an armed conflict, as was recogiiized by the UN Independent
[nternational Commission of Inquiry: “Hamas and other Palestinian armed groups committed
the war crimes of torture, ‘}'nﬁuman or cruel treatment, rape and sexual violence and have
violated the customary fnter;arfanaf humanitarian law prohibition on enforced disappearance.

Inflicting mental suffering o;: the families of victims constitutes ‘torture”.*

The distinction between state and non-state hostage-taking

!
The International Criminal} Tribunal for the former Yugoslavra’s (ICTY) decision in Tadic

provides a foundational framework for understanding the applli:atic-n of IHL across different
conflict scenarios. As established by the tribunal: The presen::e of an armed conflict is the
objective circumstance necessitating the application of THL. Furthermore, armed conflict

encompasses both “force between states” and “prolonged armed| violence” involving organized

armed groups within a state’s territory.’ This broad interprctar_i]nn extends the applicability of
1

1

[}
* Common Article 3, Geneva Conventions and International Criminal Courty’ Elements of Crimes. Available at:
hitps:/iwww.ice-cpi.int/sites/defanlt/files/Publications/Elements-of-Crimes. pdf
* Inter-American Court of Human Rights, Case of Velisquez Rodriguez v. Honduras, Judgment of July 29,
1988, para. 155-156.
4 United Nations General Assembly, Report of the Independent In.:erna:m?ng Commission of Inquiry on the
Occ'upled Pa!esrmfan Territory. including East Jerusalem, and Israel, Al ;'232 11 September 2024, para. 112,

SICTY, Promutorv Tadu:- Case No.1T-94-1-T, Decision on the Defencl: Motmn for Interlocutory Appeal on
Jurisdiction, 1 October 1995, pata. 70 . I
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i
IHL to conflicts involving NSAs, ensuring their actions are su?ject to international scrutiny.
Indeed, ensuring, no one is dbove the law. |

i
]

From the victim's perspective, the distinction between IAC m']d NIAC or state and NSA is
irrelevant, the harm endured remains the same. The ICTY cqlic]udcd that protections under
Common Article 3 of the Geneva Conventions, applicable to all grmed conflicts, should extend

to victims irrespective of the perpetrator’s classification or the be{mﬂict's designation.®

It seems the current legal framework imposes greater nbligatim{s on state actors in IACs than
on NSAs in NIACs, creating a disparity that undermines civilian protection. This gap is
particularly concerning given the prevalence of NSAs in mj;)llern conflicts. In conclusion,
seeing that hostage-taking is a war crime in NIAC (requiring higher threshold to apply),
combined with the similarity in the physical and mental elements of the crimes (actus reus and
mens rea) there is no bagis or apparent justification to dii‘fercntiare between enforced
disappearance as torture and hostage-taking as torture. Seeing the linkage between enforced
disappearance and torture has already been recognized, this Iecngnitiuu should extend to
hostage-taking. Prohibitions should be victim-cefitered to ensure an adequate response to gross

violations of fundamental human rights, whether committed in 4n'ncd conflict or peacetime.

Part IT

]
October 7 attacks; hostage-taking as an integral part of the ftttacl{.
!

HOSTAGE TAKING IS TORTURE: !

I_

On the morning of October 7, 2023 Hamas-led Palestinian armed groups carried out numerous

coordinated attacks targeting civilians seeking to exterminale,[ and cause as much pain and
. - - - " . i.
suffering as possible.” Sadistic ‘crimes were not only committed, but were also broadcast and

disseminated live, via body cameras of perpetrators, and on suci%l media of the victims, aiming
to cause acute mental distress to;loved ones and broader Israeli sotiety, shocking the conscience
of s0 many. Taking flos!agej and killing civilians were central cz!z'ms of the planned attack, not
an afterthought, a plan gone awry, or isolated acts.® :
s J

I
—_— - ]
SICTY, Prosecutor v. Tadic, Casel' No.IT-94-1-T, Trial Chamber, 7 May 1997, para. 607
" The crime locations according to HRW report: Be'eri, Kfar Aza, Ofakitn, Nir Oz, Sderot, Alumim, Netiv
Ha'asara, Zikim beach, Holit, Kissufim, Nahal Oz, Mefalsim, Nir Am, Yesha, Mivtahim, Re'im, Nir Yitzhak,
Nirim, Ein HaShlosha, Sufa, Kerem Shalom, Erez, Magen, Sa'ad, Yad Mordéchai,

* Human Rights Watch, "I can't Erase All be Blood from My Mind” Palestinian Armed Groups' October 7
1 Assault on Israel. July 2024,

80 l
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The October 7 attack included the abduction of 251 individuals, from Israeli territory, most of
them alive and some after they were murdered. The abduction :j:lc 251 is in itself torture, for
the hostages and for- theit families, and constitutes enforéed disappearance® As legal
representatives of 44 hostages, including those still in Gaza, released hostages', hostages killed

in captivity or returned for burial, and their families it is our dul?"lﬂ reflect their reality.

] ]
The testimonies of released hostages reveal extreme cases of psythological and physical abuse,

mind games; including on very young children- one was led to I elieve his mother forgot about
him and was shown footage of his neighbor’s mother advocating for her son’s release. Returned
hostages experience disoricﬁtalion and the need to learn cverything anew: how to walk through
an entire corridor, dress, eat drink, speak freely, sleep, and ho\!f to understand if they are safe
or not. Many echo the sensé that in their minds they are still capuves The very reality of losing
all sense of security in one’s home, taken to tunnels with no q':r skylight, sunshine, liberty,
contact with the outside wci.ﬂd taken away from any protecu‘:J social or parental authortiy
and being put at the mercy: of blood thirsty perpetrators, thuég you have just murdered the
hostage’s sister or father, constitutes torture, and/or dcgrsﬂmg and inhuman treatment.
Hostage-taking since Oct7 must be seen as a whole- entire-communities were destroyed,
particularly vulnerable individuals were targeted, including e =t:larl]»,', above 80, very young
children and children, disabled, and unarmed civilians. No o e was spared. Hostages were

i
taken to an inevitable war zone. d

TORTURE OF HOSTAGES i

The individuals we represi:nt were subjected to acts that oonstltute torture, and inhuman
treatment, characterized b;} u{lrentmnal infliction of severe pain and suffering for specific
purposes. These include delibérate violent assaults resulting inl serious injuries, compounded
by the denial of adequate medical care or the complete absence of treatment. In some cases,
victims endured surgical procedures without anesthesia, a c11 r demonstration of intentional
physical suffering. Physical totture or inhuman treatment often was accompanied by inflicting
extreme, mental suffering. Ope released hostage recalled thJI doctor who operated on her
wound, He spoke perfect Hebrew and said in a calm voice: “yn;u will die here. You will never
survive.”

1

f

? United Nations General Assembly, Report of the Independent Imema.r}fonai Commission of Inquiry on the
Occupied Palestinian Territory, including East Jerusalem, ‘and Israel, K/19/232, 11 September 2024, para 112,
hitps:/Amdocs. org/ AS79/232. 1 .
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Hostages subdued inhumane living conditions, including insufficient nutrition, unhygienic
environments infested with lice and diseases, and severe neglect, which amount to both
physical and mental suffering. These conditions cause particular duress on elderly, disabled

and very young individuals. Today, all hostages are especially Yulnerable.

Hostages suffer significant. Iweight loss, with noticeable eﬂ'ect:é recorded after 50-54 days of
captivity, reflecting prolonged a;nd intentional deprivation. Accjofi:ling to reliable public reports,
the six hostages murdcrcd? were too skinny to move, and .'held in extremely inhumane
conditions. Furthermore, evidence suggests that some indivtdpizls injured on October 7 were
left to die due to deliberate denjal of medical heatment—avni{iéh]e deaths that underscore the

perpetrators’ purposeful neglect and disregard for human life. [

Additionally, perpetrators- often use manipulations agaiﬂs:!t hostages to deepen their
psychological torment. One child believed he had no home or fe:amily to retumn to and assumed
he would spend the rest of his Ii:fe in Gaza. Other hostages shanadr disturbing accounts of captors
making degrading and deh‘u}manizing comments, such as sug'g?:sting forced marriages. These
tactics are designed to instill ff:ar and despair, aimed to break.the victims' spirit and create a

lasting psychological burden.

[
.-

o
SGBV has been recognized in international case law as a fdrm of suffering that constitutes

torture.'? Seeing the SR*s Hrcvi!nus call focusing on Sexual Violéne and Torture, we will restrict

our input herein, except to fote we represent Shani Nicole Louk (22) and her family, and other

victims of SGBV. !! | f

T T

L]
These actions demonstrate:a ?lear intent to inflict severe pliysical and mental suffering for
A & & g} "
purposes such as punishment,' coercion, or control, fitting the definition of torture under the
L

Convention Against Torturg. |

v
RECONGITION OF BROADER DIRECT VICTIMS OF TORTURE- IN HOSTAGE
TAKING SITUATIONS.

a
4
The aim of hostage-taking within this attack and other attacks in the world, is to achieve an

aim, cause collective and indi*l,'idual harm. Facts demonstrate tj;}e direct targets and victims of

i
| _ N
" ICTY. Prosecutor V. Dragoljub Kunarc, Radomir Kovac and Zoran thﬁvic (Judgement), Case IT-96-23 ,12
June 2002, paras. 150-151

!! See also public reports: United Nations General Assembly, Report of the Independent International Commission
of Inquiry on the Occupied Palestinian Territory, including East Jerusalem, and [srael, A/79/232, 11 September
2024, paras. 82 and 112, https:#undoes.org/A/79/232. See also: Patrick Kingsley and Ronen Bergman, ‘Isracli
Hostage Says She Was Sexually Assaulted and Tortured in Gaza’, New York Times, 26 March 2024. Available
at: hups.//www.nvtines.com/2024/03/26/world/middlceasthamas-hostade sexual-assault.hunl

Flefom T

82
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the physical and or mental harm amounting to torture, degra:iing and inhuman attacks, are
much broader than on the irelct hostages. Hostage families :Lri—:_ also mentally hostages. The
communities of hostages aJ:c hipstages. Broader Israeli society fs hostage. Due to this reality,
legislative changes have blen made in Isracl Law to rccagn!i?.c hostage families as victims
(before, only the direct fam{iiics of those murdered were rccogr{ized} When collective torture
is inflicted, by instrumentaljzing the individual hostage and by J.lsmg technology to disseminate
psychological torture, collebtive victimhood must be rccogmzed Indeed, when the perpetrator
inflicts torture, he is aiming at a society or a collective. When.he does so, it is the hostage's
family, former hostages, the hostage’s community and brodder society that is a victim of
torture, with images forever carved in their collective and indirgtglual memories. Recognition is
key to healing, stabflizatinp, apd reconstruction of the victimg and society as a whole. The
UNGA Report of the Independent Intemational Commission f Inquiry has recognized the
severe mental suffering endured by the families of hostages as'a :fnrm of torture:'? The effects
of the October 7 attack, the;subsequent armed conflicts(s) and the continuous hostage crisis, at
the heart of all of this, is takihg its toll on the Israeli society as whole, especially considering
the ratio between victims 'Eer ‘capita. For many, life cannot cortinue until hostages are home.
Studies have assessed the U}Ental health effects of and since the October 7, 2023, terrorist attack

on civilians in Israel.!? 4

We respectfully urge you.to use your mandate to recognize hostage-taking as torture with
everything this implies and'we thank you for this opportunity to be heard, raising the views and

concerns of victims, i 1

Yael Vias Gvirsman '

Founder and Lead Counsel, October 7 Justice Without Borders

1

12 United Nations General Assembly, Report of the Independent International Commission of Inquiry on the
Occupied Palestinian Territory, including East Jerusalem, and Israel, A/79/232, 11 September 2024, paras.
111-112, hitps:/fundocs.org/A/T9/232.

1 Yossi Levi-Belz, Yoav Groweiss, Carmel Blank, and Yuval Neria, ‘PTSD, depression, and anxiety afier the
October 7, 2023 attack in [srael: a nationwide prospective study’, eClinicalMedicine

2024;68: 102418, Published Online 5 January 2024, https://doi.org/10.1016/.eclinm.2023.102418

" Prof. Ronit Kalderon-Margalit, Selécted Finding for 2023, National Program for Quality Indicators in
Community Healtheare, 30 Septémber 2024
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Written with the assistance of;
Ms. Casandra Sol Sans, Attorney and Senior Human Rights Researcher, 07)

Ms. Nomi Gerber and Ms. Shira Sela, Paralegais O7)
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