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IL The FCN’s Broad MFN Provision Can Be Used To Import Arbitration
Procedures

A. MFN Clauses Can Be Used To Import Dispute Resolution Provisions

As a starting point, MFN provisions must be interpreted in accordance with Article 31 of the
Vienna Convention on the Law of Treaties.? That is, the provision will “be interpreted in good
faith in accordance with the ordinary meaning to be given 1o the terms of the treaty in their
context and in the light of its object and purpose.’” Thus, the specific terms of MFN

provisions, as well as the object and purpose of the basic agreement, are paramount.

Consistent with this premise, numerous arbitral tribunals have found that dispute resolution
provisions of treaties fall within the terms of an MFN clause where that MFN clause is
sufficiently broad to encompass procedural rights. The seminal case on this issue is Maffezini
v. Spain, where the ICSID Tribunal determined that claimant could use the MFN clause in the
1991 Argentina-Spain Bilateral Investment Treaty to import a more favorable dispute
resolution provision from the 1991 Spain-Chile BIT on the basis that the MFN clause, which
applied “in all matters subject to this Agreement”, was indeed sufficiently broad.! Whereas
the Argentina-Spain BIT required investors to wait eighteen months before commencing
arbitration, the Tribunal allowed claimant to import the provision from the Spain-Chile BIT

which required a six-month waiting period only.

The Tribunal understood that its decision would result in the “enlargement of the scope of such

[dispute settlement] arrangements”* but nevertheless concluded that:

2 See VCLT, 23 May 1969, United Nations, Treaty Series, vol. 189, p. 150.
¥ VCLT, Article 31.1.

% Emilio Agustin Maffezini v. Spain, ICSID Case No. ARB/97/7, Decision of the Tribunal on Objections
Jurisdiction, § 60 (Jan. 25, 2000).

3 Emilio Agustin Maffezini v. Spain, ICSID Case No. ARB/97/7, Decision of the Tribunal on Objections
Jurisdiction, § 62 (Jan. 25, 2000).
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... if a third party treaty contains provisions for the settlement of
disputes that are more favourable to the protection of the investor’s rights
and interests than those in the basic treaty, such provisions may be extended
to the beneficiary of the most favoured nation clause as they are fully
compatible with the ejusdem generis principle.

Thus, “[k]ey to the decision in Maffezini is the conclusion that dispufte settlement provisions
are, in principle, part of the protection for investors and investments provided under bilateral

investment agreements.”’

A number of investment tribunals have subsequently adopted the Maffezini approach. For

example:

e The ICSID Tribunal in Siemens v. Argentina stated that dispute settlement “is part of the
protection offered under the Treaty. It is part of the treatment of foreign investors and

investments and of the advantages accessible through an MFN clause”;*

e The UNCITRAL Tribunal in AWG Group Ltd. v. The Argentine Republic found “no basis
for distinguishing dispute settlement matters from any other matters covered by a bilateral

93,9

investment treaty”;

e The SCC Tribunal in Rosinvest Co. UK Ltd. v. The Russian Federation determined that
while the MFN provision would broaden the scope of the jurisdiction of a tribunal, this

was “a normal result of the application of MEN clauses, the very character and intention

8 Emilio Agustin Maffezini v. Spain, ICSID Case No. ARB/97/7, Decision of the Tribunal on Objections
Jurisdiction, § 56 (Jan. 25, 2000).

7 The International Law Commission’s (*ILC”) ‘Most-Favoured-Nation clause: Final Report on the Study
Group on the Most-Favoured-Nation clause’, Yearbook of the International Law Commission, 2015, vol. 11
(Part Two), p. 167 (emphasis added).

8 Siemens A.G. v. Argentine Republic, ICSID Case No. ARB/02/8, Decision on Jurisdiction, § 102 (Aug. 3,
2004).

? AWG Group Ltd. v. The Argentine Republic, Decision on Jurisdiction, UNCITRAL, 59 (3 August 2006).
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of which is that protection not accepted in one treaty is widened by transferring the

protection accorded in another treaty”";

e The ICSID tribunal in Gas Natural v. Argentina found that there was no “public policy”
reason to decline to apply the MFN provision to international arbitration because the MFN
clauses related to all matters, and stating that “[. . .] assurance of independent international

arbitration is an important—perhaps the most important—element in investor

.11

protection”,

o The ICSID Tribunal in Camuzzi International SA v. Argentine Republic permitted
claimant to use the MFN clause in the BIT between Argentina and the
Belgo-Luxembourg Economic Union (1990) to borrow a more favourable

dispute settlement provision (/-e', no waiting period);”

o The UNCITRAL Tribunal in National Grid ple v- The Argentine Republic
permitted an investor from the UK to rely on more favourable dispute
resolution provisions in the Argentina-US BIT by virtue of an MFN clause

in the 1990 United Kingdom-Argentina BIT;”

10 Roslnvest Co. UK Ltd. v. The Russian Federation, SCC Case No. V079/2005, Award on Jurisdiction, § 131
(1 October 2007).

"' Gas Natural SDG, SA. v Argentine Republic, ICSID Case No. ARB/03/10, Decision of the Tribunal on
Preliminary Questions on Jurisdiction, 149 (June 17, 2005).

12 See Camuzzi International SA v Argentine Republic, IC5ID Case No- ARB/03/7, Decision on
Objections to Jurisdiction (June 10, 2005)-

13 See National Grid plc v. The Argentine Republic (UNCITRAL), Decision on Jurisdiction, §{ 53 ef seq (20
June 2006).
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o The ICSID Tribunal in /mpregito S-p-A- v Argentine Republic stated that “in

cases where the MFN clause has referred to ‘all matters’ or ‘any matter’ regulated in the
BIT. there has been near-unanimity in finding that the clause covered the dispute
settlement rules. On this basis, the majority of the Tribunal reaches the corclusion that

Impregilo is entitled to rely, in this respect, on the dispute settlement rules in the Argentina-

US BIT;

e The ICSID Tribunal in Garanti Kos LLP v. Turkmenistan permitted an investor to
substitute UNCITRAL arbitration for ICSID arbitration (noting that the two types of
arbitrations were “indisputably different” and that choice for claimant was better than no
choice) by virtue of an MFN clause where ICSID arbitration under the basic treaty was

available only with the consent of Turkmenistan, which it had not given."

The International Law Commission’s (“ILC”) ‘Most-Favoured-Nation clause: Final Report
on the Study Group on the Most-Favoured-Nation clause’, Yearbook of the Inrernpt'ional Law
Commission, 2015, vol. Il (Part Two) (the “Final Report™) similarly confirms thati broad MFN
clauses may be used to import favourable dispute resolution provisions. The Report analyses
a large number of key arbitral awards where these issues have been considered and concludes
that while MFN provisions can be used to import dispute resolution provisions, there are

certain instances where a particular MFN provision should be used for this purpose, including:

“197. _.where the MFN clause contains clauses that refer to “all
treatment” or “all matters’ governed by the treaty, tribunals have tended to
accord a broad interpretation to these clauses, and to find that they apply to

4 Impregilo S.p.A. v. Argentine Republic, ICSID Case No. ARB/07/17, Award, 1 108 (June 21, 2011)
(emphasis added).

'S Garanti Kos LLP v. Turkmenistan, ICSID Case No. ARB/11/20, Decision on the Objection to Jurisdiction
For Lack Of Consent, (3 July 2013).
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dispute resolution provisions. In only one case has a broadly worded clause
not been treated as applying to dispute settlement.

198. ... where the MFN clause qualifies the treatment to be received by
reference to ‘“use”, “management”, ‘‘maintenance”, ‘“enjoyment’,
“disposal”, and “utilization", a majority of tribunals have found that such

clauses are broad enough to include dispute resolution provisions. s

As detailed below, applying this approach to the FCN Treaty, a US investor can argue that the
wording of the MFN provisions are sufficiently broad to encompass dispute resolution

provisions.

B. The FCN Treaty Contains A Broad MFN Clause

Although the FCN Treaty does not expressly provide for a dispute resolution procedure before
an international arbitration tribunal, this should not prevent a US investor from bringing a
claim against Israel. This is because the FCN Treaty contains several references to MFN
protections, including a broad MFN clause at Article VII, which provides MFN treatment to

virtually all commercial activity. Article VII states in relevant part:

“]. Nationals and companies of either Party shall be accorded national
treatment with respect to engaging in all types of commercial, industrial,
financial and other activity for profit (business activities) within the
territories of the other Party, whether directly or by agent or through the
medium of any form of lawful juridical entity. Accordingly, such nationals
and companies shall be permitted within such territories: (a) to establish and
maintain branches, agencies, offices, factories and other establishments
appropriate to the conduct of their business; (b) to organize companies under
the general company laws of such other Party, and to acquire majority
interests in companies of such other Party; and (c) to control and manage
enterprises which they have established or acquired. Moreover, enterprises
which they control, whether in the form of individual proprietorships,
companies or otherwise, shall, in all that relates to the conduct of the
activities thereof, be accorded treatment no less favorable than that accorded
like enterprises controlled by nationals and companies of such other Party.

6 Final Report, 11 59-65 (emphasis added).
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4. Nationals and companies of either Party, as well as enterprises controlled
by such nationals and companies, shall in any event be accorded most-
favored-nation treatment with reference to the matters treated in the present
Article.”V

Moreover, the Preamble to the FCN Treaty states in very broad terms that the FCN Treaty is
“based in general upon the principles of national and of most-favored-nation treatment
unconditionally accorded.™™ As set out above, US investors can rely on such provisions to
import more favorable provisions from another BIT to which Israel is a party (including
provisions allowing for access to ICSID or UNCITRAL, for example). Thus, although the
FCN Treaty does not contain an express right to arbitrate, because Israel has offered that right
to investors from other countries, the MFN provision allows US investors to “import” the right

to arbitrate into the FCN Treaty.

That the MFN clause in the FCN Treaty is sufficiently broad so as to cover procedural rights
is made clear by the ILC’s Final Report. In particular, the MFN clause at Article VII of the
FCN Treaty falls squarely within the second scenario outlined by the ILC Study Group above.
Article VII of the FCN Treaty deals expressly with, among other things, the right to
“maintain”, “control” and “manage” all types of commercial and for-profit activity.'” Thus,
Article VII’s MFN provision should enable a US investor to import dispute resolution
provisions from one of Israel’s 36 BITs that are currently in force—which allow for dispute

resolution before ICSID or elsewhere.

Iil. Conclusion

7 FCN Treaty, Article VII.

' FCN Treaty, Preamble. The FCN Treaty contains numerous other MFN clauses at, for example, Amclc v,
Article V, Article VI, Article VIII, Article X, Article XII, and Article XXII.

1 FCN Treaty, Article VII,
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Israel has entered into no less than 36 investment treaties, many of which provide investors
with access to ICSID and/or UNCITRAL arbitration. Under the current state of international
law, the Article VII MFN provision in the FCN Treaty can be used to import a dispute

resolution provision from another investment treaty to which Israel is a party.
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