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"3.4  The examination of the impact of the dumped imports on the domestic industry
concerned shall include an evaluation of all relevant economic factors and indices
having a bearing on the state of the industry, including actual and potential decline in
sales, profits, output, market share, productivity, return on investments, or utilization
of capacity; factors affecting domestic prices; the magnitude of the margin of
dumping; actual and potential negative effects on cash flow, inventories, employment,
wages, growth, ability to raise capital or investments. This list is not exhaustive, nor
can one or several of these factors necessarily give decisive guidance.”
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Our representative recently returned from Israel after canvasing both the wholesale
and pharmaceutical Israeli markets. By all accounts there remains a desire and
appetite for premium products generally and there is a view that local Israeli producers
have not yet been able to achieve the premium quality of product as is available from

other countries, including Canada — exactly what the brand QWEST is known.
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7 3.5

3.5 It must be demonstrated that the dumped imports are, through the
effects of dumping, as set forth in paragraphs 2 and 4, causing injury within
the meaning of this Agreement. The demonstration of a causal relationship
between the dumped imports and the injury to the domestic industry shall
be based on an examination of all relevant evidence before the authorities.
The authorities shall also examine any known factors other than the dumped
imports which at the same time are injuring the domestic industry, and the
injuries caused by these other factors must not be attributed to the
dumped imports. Factors which may be relevant in this respect include,
inter alia, the volume and prices of imports not sold at dumping prices,
contraction in demand or changes in the patterns of consumption, trade
restrictive practices of and competition between the foreign and domestic
producers, developments in technology and the export performance and

productivity of the domestic industry.

7v nuNnpyn nwnTh NX, Appellate Body-n vap US — Hot-Rolled Steel nwnoa

:3.5 9o 7w Nt 770
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This provision requires investigating authorities, as part of their causation
analysis, first, to examine all ‘known factors’, ‘other than dumped imports’,
which are causing injury to the domestic industry ‘at the same time’ as
dumped imports. Second, investigating authorities must ensure that
injuries which are caused to the domestic industry by known factors, other

than dumped imports, are not ‘attributed to the dumped imports.”

D'PTIN [ 'N2ANTI TI907 NInD NIWAN 7V D 7"10 nw152 nyap DNIvayvn NROY

.DINX D'MNIA M"Y D'ANAIN AR 127 YDA NN DNAN

‘in order to comply with the non-attribution language in that provision,
investigating authorities must make an appropriate assessment of the
injury caused to the domestic industry by the other known factors, and
they must separate and distinguish the injurious effects of the
dumped imports from the injurious effects of those other factors.
This requires a satisfactory explanation of the nature and extent of the
injurious effects of the other factors, as distinguished from the injurious

effects of the dumped imports” (Emphasis added):

NNl DDONN '97 NYad X7 IT NTI9N YXIAN N2 n0'WN D ,2"10 nwaoa ya Ty

NPIND NIYAN 7w An'na?

We emphasize that the particular methods and approaches by which WTO
Members choose to carry out the process of separating and distinguishing
the injurious effects of dumped imports from the injurious effects of the
other known causal factors are not prescribed by the Anti-Dumping
Agreement. What the Agreement requires simply that the obligations in

Article 3.5 be respected when a determination of injury is made”.
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"provided that an investigating authority does not attribute the injuries of
other causal factors to dumped imports, it is free to choose the
methodology it will use in examining the ‘causal relationship’ between

dumped imports and injury.”
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The Panel in EU — Biodiesel (Argentina) underlined, as part of its
examination of the EU Commission's non-attribution assessment on the
alleged overcapacity of the domestic industry, that a finding of injury does
not necessarily require that the domestic industry be in a healthy state at

the beginning of the period for the injury determination :

"The fact that the EU industry may have achieved higher levels of
profitability at a time when its capacity utilization rates were higher does
not, in our view, undermine the EU authorities' conclusion that, during the
period considered, dumped imports caused a deterioration in the
situation of the domestic industry and that overcapacity was not such a
cause of injury as to break this causal link. In our view, whether an
industry is in good or poor condition at the outset of the period examined
is not determinative of whether dumped imports caused material injury.
We add, in this respect, that the concept of injury under Article 3 of the
Anti-Dumping Agreement is not limited to the situation in which a healthy
industry is injured by dumped imports. Rather, the notion of 'injury’, in our
view, calls for an inquiry into whether the situation of the industry
deteriorated during the period considered. Our view is supported by the
fact that Article 3.5 itself envisages the possibility of more than one factor
causing injury. We note in this regard that the EU authorities found that
while capacity utilization was stable (although low), profits decreased.
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Merely because the EU domestic industry might have been 'less injured’
if the rate of capacity utilization were higher does not undermine the EU
authorities' finding that, with a constant state of capacity utilization, the
decline in profits can be attributed to dumped imports. The same
considerations lead us to reject Argentina's argument that even in the
absence of any imports from Argentina and Indonesia, the EU industry

would still be operating at a significant level of overcapacity".

NN 0N) K7W DXIA'01IPA RIA' D MYLN DX 7277 QR DY N RY DT Y7 e
707100 NN ININ YN RIAY 7D DY PTIN "IN QYN MK 'R ,NTAYNY
1012 'TY7 KA QX M2TN P17 DO (TN IR) 'R XKW IR ,10N) DX WP

"Korea — Pneumatic Valves (Japan)" |"aya WTO 21 7189 no7nna

"In Korea — Pneumatic Valves (Japan), Japan argued that dumped
imports held in inventory should be excluded from the consideration of
whether there has been a significant increase in "dumped imports”,
because they do not compete with the domestic like product. The Panel

disagreed :

"The question under Article 3.5 is whether dumped imports are, through
the effects of dumping, causing injury to a domestic industry. 'Dumped
imports' are those imports for which the investigating authority has made
a proper determination of dumping. Article 2.1 of the Anti-Dumping
Agreement provides that a product is to be considered as dumped, i.e.
'introduced into the commerce of another country at less than its normal
value, if the export price of the product exported from one country to

another is less than' the normal value.

In our view, the introduction of a product 'into the commerce of another
country' at less than the normal value (i.e. dumping) occurs when the
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goods in question have cleared the importing country's customs
procedures. It is the introduction of a product 'into the commerce of
another country' that is relevant, and not whether that product is
subsequently stored in inventory for later sale, or immediately sold to an

independent buyer"
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