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"It is undeniable that the experience of gestating and
birthing a baby is a greatly emotional and, at times, a
traumatizing experience. As surrogates who do not
regret going through the process describe, separating
the child from the gestational parent can compound
the severity of the surrogacy experience. Gestational
parents, on the other hand, do not have the benefit
of having consented to this ordeal in advance.
Gestational presumption supporters note it would
avoid forcing women to be nonconsenting surrogates
and the resulting emotional trauma”
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Line Rule Awarding Custody to Gestational Mothers in Cases of Fertility Clinic Error, 12
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"These instances of postgenomic research can
directly or indirectly affect how we view, value,
and (legally) recognise surrogate women as
mothers. The gestational surrogate has been
approached as a mere ‘carrier’ or service provider,
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while the designation of ‘biological mother’ has
been reserved for the genetic mother. The new
biologies provide wus with an alternative
understanding of the surrogate body. Namely, that
the biological contribution of the surrogate is much
more profound than previously understood and that
we therefore cannot ignore the involvement of the
surrogate with the fetus and child".
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"The proposition that a woman who gives birth to a
child after carrying it for nine months is a
'substantial factor' in the child's birth cannot
reasonably be debated. Nor can it reasonably be
questioned that 'but for' the gestational mother,
there would not be a child".
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"The key to my argument is that a genetics-based
analysis of parenthood reinforces and replicates an
understanding of reproduction rooted in a male
experience. Because a male's only biological
contribution to reproduction is his gene-carrying
sperm, and because fathers are increasingly being
identified by DNA genetic tests, courts may believe
that parity requires that mothers be identified in the
same way. If something like this reasoning is
dictating results in these cases, this false equality
between male and female status in reproduction
displays a male-biased perspective. Women who
are genetic parents benefit from this approach, but
they only benefit if they are 'like men' with respect
to their biological contributions in these ART cases
— if they are genetic contributors to the embryo.
Women whose contributions to reproduction
include gestation, labor, and birth, are not valued in
a genetics-based analysis of parenthood. Genetic-
based approaches to parenthood necessarily ignore
one of the two ways women may contribute to
reproduction. Genetic definitions of parenthood
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value what only men can contribute to reproduction
(gametic contribution) and do not value what only
women can contribute (gestational and birth
contribution). Therefore, relying on genetics as the
definition of parenthood, particularly of legal
motherhood, is fundamentally sex-biased".
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