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criminal sexual assault if that person commits an act of sexual penetration and... (2)
knows that the victim is unable to understand the nature of the act or is unable to give
awyn "2 PWwIIT 11°KR 17 77°aY ,5NWW’3 DIIXRT N7°2YY N2 .(knowing consent"
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medical examination or procedure which is conducted by a physician, nurse,
medical or hospital personnel, parent, or caretaker for purposes of and in a

.(manner consistent with reasonable medical standards is not an offense"
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"The defendant's construction of the statute is
flawed. Under the statute, the prosecution must
prove not only the act of sexual penetration but also
that the defendant knew that the patient did not
consent. The State contends, and we agree, that
there is substantial interplay between the two
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sections. Specifically, subsumed within the sexual
assault statute is the premise that the patient would
only consent to an examination which was
conducted pursuant to reasonable medical
standards. When a gynecologist intentionally
exceeds the scope of reasonable medical standards,
the patient's consent is vitiated, and the physician
may be prosecuted under the sexual assault statute.
Therefore, the burden is on the State to establish
beyond a reasonable doubt what the reasonable
medical standards were, that the physician
intentionally transgressed those standards, and that
the patient did not consent to the transgressions."
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"Criminal acts cannot always be defined with
absolute precision. Laws criminalizing obscenity,
for instance, are framed in general terms. However,
they have withstood constitutional scrutiny. [...]
Obscenity laws are necessarily flexible because
they are based upon community standards which
vary from place to place and may change over time.

Similarly, in civil medical malpractice cases, the
testimony of experts is needed to establish the
applicable standards of care. Medical standards are
not amenable to precise and explicit statutory
codification. This court has previously observed
that medicine is not an exact science. It is rather a
profession which involves the exercise of
individual judgment within the framework of
established procedures. Differences of opinion are
consistent with the exercise of due care [...].

Therefore, the legislative use of the term
'reasonable medical standards' is sufficient.
Common sense must play a role in the construction
of statutes".
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"The flaw in the defendant's arguments is that he
focuses only on the element of penetration, without
recognizing that the Commonwealth must prove
another element — lack of consent — that sufficiently
distinguishes rape from the provision of
appropriate medical care. A patient undergoing an
appropriate medical procedure — for example, a
perineal cleaning, or a gynecologist's examination
— consents to that activity in advance. Such consent
does not extend, however, to actions of a medical
practitioner such as the Commonwealth asserts here
— that is, actions which are not a necessary and
appropriate procedure.

[...]

Accordingly, the rape laws are not constitutionally
vague as applied to a medical provider because the
elements, and their application, are sufficiently
clear. An action is not rape if the patient has
consented, and of course, the burden is always on
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the Commonwealth to prove lack of consent to a
particular act. [...] As a general rule, it can be
inferred that a patient consents to a necessary and
appropriately performed medical procedure [...].
The inference of consent, however, need not and
does not extend to the actions of a medical
practitioner that go beyond accepted medical
procedure under the circumstances".
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