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30. Thus, even when acting for the benefit of the local population, the Military
Commander is precluded from promulgating legislation and taking measures in
relation to the occupied territory that have a long-term effect designed to outlive
the occupation itself. The Occupant is restricted to making the changes that are
meant to apply only during the occupation and will normally expire at the end of

the occupation, unless the legitimate sovereign decides to retain it.3°
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"The family dwelling and home are therefore protected: they cannot be the object

of arbitrary interference.” J. Pictet, Commentary on Geneva Convention IV of

1949, (Geneva, 1958), p. 202.
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‘However, it is fundamental to stress that this obligation must
be implemented in full respect of other IHL rules as well as
human rights norms. This is especially important in the context of
the matter reviewed in this Expert Opinion. First some measures
the occupying power may take under this obligation are
governed in detail by specific IHL rules as discussed below. In
particular Article 46 of the 1907 Hague Regulations provide that
family honour and rights, the lives of persons, and private
property, as well as religious convictions and practice, must be
respected. Additionally it states that private property cannot be
confiscated. Furthermore, the measures the occupant can take
are also limited by numerous prohibitions set out in GC IV,
including the prohibition of forcible transfers (Article49 of GC
IV) and the prohibition of the destruction of civilian
constructions/objects (Article 53 of GC IV). Finally, while the
obligation to enhance civil life is an obligation of means, changes of
the existing legislation or institutions justified by this exception are
only lawful if they actually enhance civil life compared with the
situation under the previous legisfation. It is up to the oceupying
power to prove that the situation under the legislation it has
introduced is better than that under the previous legislation. If,
in a situation of long-term occupation it tums out that such
enhancement did not occur, the change introduced cannot be

Justified and must be repealed.”
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: Eyal Benvenisti, The International Law of ix1 72 V. DTRD NiDT
Occupation 214, 247 (2nd Ed., 2012): Order No. 418
concerning Towns, Villages, and Building Planning Law from
1971 flattened the hierarchical system of the Jordanian building
planning law and transferred the authorities of the district
planning committees fo the central planning council. The latter,
manned by appointees of the military commander, among them
Jewish settlers, would allow no formal input by the Palestinian
inhabitants. This had adverse effects on the possibility of
Palestinians obtaining building permits, and turned the permit
system into a disciplinary tool of applicants or those many
whose frustration with the system prompted them to build
without a permit, granting or denying building permits according
to the applicants’ willingness to cooperate. {...] 9 In principle,
the standard practice of occupants should involve the occupied
population as much as possible in the administration especially
as the occupation lingers on. The fong term occupant is
required to provide for and pay ample attention to the input of
the occupied community regarding the management of the
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" The term forced deportation, is not to be limited to physical force
but includes the threat of force or coercion, such as that
caused by fear of violence, duress, detention, psychological
oppression or abuse of power against such person or persons
or another person, or by taking advantage of a coercive
environment.” The Prosecutor v. Milomir Stakic, Case No. IT-

97-24-T, Appeals Chamber, Judgment, 22 March 2006.
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“Serb municipal authorities and Serb forces created severe living conditions for

Muslims and Croats which aimed, and succeeded, in making it practically

impossible for most of them to remain.”
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